Bakersfield, Galifornia

STATE CF CALI FCRN A
AR GQULTURAL LABCR RELATI ONS BOARD

SUNNY SLCPE FARVE,
Respondent , Case No. 77-C&131-D
and

WN TED FARM WIRKERS
- AVRCA AHL-AQ

Charging Party.
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DEA S ON AND CRDER
n June 5, 1978, Administrative Law Gficer (ALO Robert Le Prohn

i ssued the attached Decision in this proceeding. Thereafter, General Gounsel
filed tinely exceptions wth a supporting brief and Respondent filed an
answering brief.

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings ¥ and concl usions of the ALOand to adopt his recommendati on that the
conplaint be dismssed inits entirety.

TITETTEITEIT ]

Y Notwi thstandi ng sone uncertainties in the ALOs Decision regarding the
date, tine and | ocation of events, we agree wth the ALOthat the General
Gounsel did not establish by a preponderance of the evidence that Respondent
di scharged or refused to rehire Hernandez or Caqui as because of their union
activity or any other protected concerted activity.



GROER

Pursuant to Section 1160.3 of the Agricultural Labor Rel ations Act,
the Agricultural Labor Relations Board hereby orders that the conpl aint herein
be, and it hereby is, dismssed inits entirety.

Dated: Otober 19, 1978

RONALD L. RU Z, Menber

RCBERT B. HUTCH NSON  Menber

JGN P. MCARTHY, Menber

4 ARB Nb. 74 2.



CASE SUMVARY

Sunny S ope Farns 4 ARB No. 74
CGase No. 77-CE 131-D

ALODEQ S N

The ALOfound that the evidence did not support an inference
t hat Respondent had know edge of the union activities of enpl oyees
Maria Socorro Hernandez and Maria Caquias. The ALOthus concl uded
that the discharge of Hernandez and CGaquias on July 19, 1977, was
not discrimnatorily notivated but rather was the result of the
continued poor work perfornance by Hernandez and Caqui as, despite
several warnings by their crew supervisor. Accordingy, the ALO
concl uded that the subsequent refusal by Respondent to rehire
Hernandez and Caqui as was not viol ative of Section 1153 (c).

BOARD DEAQ S ON

The Board affirned the rulings, findings and concl usions of
the ALO and adopted his recommendati on that the conpl aint be
dismssed inits entirety.

BOARD CRDER

Gonpl ai nt di sm ssed.

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

4 ARB Nb. 74
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STATE G- CALI FCRN A
BEFCRE THE
AR GULTURAL LABCR RELATI ONS BOARD

SUNNY SLCPE FARVB

Respondent

WN TED FARM WIRERS F AMER CA

)
)
)
)
)
and g Gase No. 77-CE131-D
)
(AL-A0 g

)

)

Charging Party,

Jane Rasnussen, Esquire, 1685
"E' Sreet, Fesno,
Gl ifornia 93706, for the General Gounsel

S dney P. Chapin, EBEsquire, of

Vrdal & Chapin, 5544 California Avenue,
Suite 140, Bakersfield, CGalifornia 93309, for
t he Respondent

3 en Rothner, Esquire, of
Bakersfield, Galifornia, for the
Charging Party

DEO S ON

STATEMENT G- CASE

Robert LeProhn, Admnistrative Law Gficer: This case
was heard before ne in Bakersfield, Galifornia', on March 6, 7, 8
and 9, 1978. Conpl ai nt issued Novenber 10, 1977, chargi ng Respon-
dent Sunny S ope Farns with violating 881153 (a) and (c) of the
Agricul tural Labor Relations Act ﬂAct) by termnating Miria Socorro
Her nandez and Maria Caquias on July 19, 1977, and by refusing to
rehire themon August 25, 1977. Respondent filed a tinely general
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denial in answer to the conplaint. The conplaint and the unfair
| abor practice charges were duly served upon Respondent.

Subsequent to the commencenent of the hearing the United
FarmWrkers of Awerica (AHL.-AQ, as Charging Party, noved to
intervene in the proceedings. The notion was grant ed.

_ Al parties were given a full opportunity to participate
inthe hearing. After the close of the hearing the General Counsel and
the Respondent filed post-hearing briefs.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the briefs filed
by the parties, | nake the follow ng:

FIND NG GF FACT
1. Jurisdiction

_ Respondent, a Galifornia corporation engaged in agricul -
ture in Kern Gounty, Galifornia, admts being an agricul tural enpl oyer
w thin the neani ng of Labor (ode §1140. 4(c).

The Uhited FarmVWrkers of Averica (UFW is an organi za-
tion in which agricultural enpl oyees participate. It represents
those enpl oyees for purposes of collective bargaining, and it deaj.
wth agricul tural enpl oyers concerning gri evances, wages, hours of
enpl oynent and conditions of work for agricultural enpl oyees. The
UFWis a | abor organization wthin the neaning of Labor CGode
81140.4 (b)

2. The Enployer's eration

_ During the rel evant period in 1977 Respondent was en-
gaged in grow ng and harvesting table grapes. In July Respondent's
enpl oyees were engaged i n harvesting two bl ocks of cardi nal grapes.
The bl ocks contained 66 rows of vines wth 88 to 90 vines in each
row The rows are located 12 feet apart, wth the vines spaced at
seven-foot intervals.

_ The two bl ocks in question are separated by what the
parties designated as a central avenue. Each block is custonarily
pi cked by hal ves. The practice is to conmence picking in a row at
a white center post and to work along the rowto the edge of the

bl ock.

_ ~In 1977 the bl ocks were each picked three tines. The
first picking coomenced on July 9 at the north side of the east
hal f of the east block. The picking proceeded south through the
rows until the south edge of the cardinals was reached.
July 11 the first picking commenced on each hal f of the east and



© 00 N O 0o b~ W N PP

N N NN N NN R B PR R R R R R
o 0 h W N P O © © N O 00 M W N B O

west bl ocks bordering on the central avenue. The first picking
concluded on July 13. n July 14 the Deldesus crew started the

second picking at the south edge of the cardinals on either side of the

central avenue and worked toward the north. The crew net the
Benevi des crew whi ch was worki ng south on July 18. About 11:30
a.m on July 19 the DeJesus crew began the third picking on the

\d/i neis, adj acent to the central avenue at the south edge of the car
i nal s.

Chris Beagl e, Respondent's president, was in overall

charge of harvesting operations. Drectly responsible to Beagl e
was Pedro Ranps. Ranos supervi sed the three crew bosses who super -
vised the field workers. Respondent admtted that Beagl e, Ranos
and crew boss DeJesus were at all tines naterial supervisors wthin
the nmeani ng of Labor Code 81140.4(j). A the tine of their dis-
charges Caqui as and Hernandez were working in the DeJesus crew

3. The Bvents & July 19, 1977

O July 19 the DeJesus crew started the day on the second

pi cking of the west half of the west block. ¥ They began at the
sout h edﬁ_e of the block working north. # The crew conti nued wor k-
ing inthis area until sonetinme between 11:00 and 11: 30 in the
mor ni ng When they net the crew which had started at the north edge
of the bl ock working south. Wen the crews net, Ranos noved the
DeJesus crewto the south edge of the cardinals to start the third
pi cking of the east half of the west bl ock and the west hal f of the
east block, that is the block hal ves adjacent to the central" ave-
nue.

Ranos spoke to the DeJdesus crew before it started to
work. He gave theminstructions and a denonstrati on regardi ng how
he wanted the grapes picked. The entire crew including Caquias and
Hernandez, was present. ¥ At the tine the crewwas noved to

YThe first picking of the west hal f of the west bl ock
had been conpl eted several days earlier.

Z This finding i s based upon the testinony of Catherine
A ani z, Pedro Ranos and Juni or DeJesus. Miria Socorro Her nandez
testified that the crew began work on the 19th in the rows adjacent
to the central avenue toward the north. She also testified that it
was the second picking. It seens apparent that she confused the
18th and the 19th. The DeJesus crew was in the area described by
Hernandez on the 18th. | do not credit her testinony that the crew
began work there on the 19th.

¥This finding is based upon credited testinony of
A aniz, Ranos and DeJesus. | do not credit Hernandez's testinon
that Ranmos did not speak to the crew before work. Aaniz, afield
worker unrelated to any person invol ved in the -- [continued]
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start the third picking on the southern nost rows adjacent to the
avenue, Ranos agai n Pave theminstructions about howto pick, teli-

ing themto pick all bunches of two or nore grapes and to put the
bunches wth two to four grapes into plastic bags and to put

bunches with nore than four grapes into the box. ¢

Around 9:00 a.m Ranos acconpanied by DeJesus inspected
the rows being pi cked by the DeJesus crew |n the row being
|0| cked by Caqui as and Hernandez, he found bunches of "good" grapes
ying on the ground about every two or three vines. Ranos spoke
to the "ladi es" and asked themnot to cast on the ground bunches of
good grapes. He told themthe grapes shoul d be cl eaned and put
Into the box. Neither Caquias nor Hernandez responded. ¥ During
the course of that inspection their rowwas the only row in which
Ranos found grapes thrown on the ground.

Ranos agai n i nspected the DeJesus crew about 10:30. They
were still working in the west half of the west bl ock. (nce again
Ranos found nany bunches of grapes on the ground in the row bel ng
pi cked b% CGaqui as and Hernandez, and once again he told the "l adi es"
to put the grapes in the box and not throw themon the ground.
Nei ther responded.  Shortly thereafter DeJesus, while checking
the packers, found dirty grapes in boxes which had been picked by
Caqui as and Her nandez. ei r packer, Hector Caqui as, tol d DeJesus
that he woul d speak to themabout cleaning the grapes. ¥ Ranbs was

¥[cont i nued] —pr oceedi ng, testified that Ranos al ways spoke to
the crew before work. Ranos testified it was his custonary Bractlce to do
so and that he did so on the 19th. No evidence was adduced by the General
(ounsel suggesting any reason why Ranos nmay not have addressed the crew on
the 19th. | credit DeJesus' testinony that Hernandez and Caqui as were
present .

~ “These findings are based upon credited testinony of Ranos
and A ani z.

Nei ther Caqui as nor Hernandez adnmitted to this inci-
dent. In viewof other inaccuracies in their testinony of the
day's events, | do not credit their denial of having seen Ranos
until shortly before their discharge. | credit Ranos' testinony
regardi ng the events.

¥ Neither Caquias nor Hernandez admitted to this inci-
dent. For the reasons set forth in Footnote 5, | credit Ranos'

testinony and find that for a second tine Ranos told themnot to
put grapes on the ground.

¥’ Caqui as and Hernandez are sisters. Hector is the
husband of Mria Caqui as.
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present during this exchange and tol d DeJesus to tell Hector that the
"l adi es" had been tw ce warned. ¢

Prior, to noving the crew, Ranos and DeJesus wal ked t he
rons on which they were to work. He saw no grapes on the ground in
any of the rons. No other crewworked in the area to which the
DeJesus crew was noved after Ranos wal ked the rows. The area had
| ast been picked five days earlier.

Around noon Ranos tol d Beagl e what he had found on his
two i nspections. Beagle asked whether he had tal ked to the two
| adi es about the problem Ranos said he had; and Beagl e i nstructed
himto termnate themif he found a recurrence of the situation.
Beagl e tol d Rambs he woul d be gone for a period and not to wait for
his return if it becane necessary to di scharge the wonen.

About 1:00 p.m DeJesus inspected the rows bei ng pi cked
by his crew Ranos was not with him Caqui as and Hernandez were
agal nspilling alot of grapes on the ground. He pointed out to
themthat they had been told that norning not to spill the grapes
and that they should not be doing it. According to DeJesus,
nei ther responded. ¥ Hernandez testified she told DeJesus that on
the day before the crew boss (Junior's brother) had pl aced two
workers in the rowto hel p thembecause quitting tine was near and
that the other workers had picked the row and spilled the grapes.
Assunming Hernandez said this, it could not have been true because
the crewwas in a different area on the 19th fromwhere it had been
at the close of work on the 18th. .An additional reason for not
crediting the Hernandez version of this conversation is her incon-
sistency regarding it as between direct and cross-exam nation.

About 2:30 p.m Ranmps conducted an i nspection of the
DeJesus crew It was his first inspection since the crew had been
noved. He found grapes on the ground in one of the rows and cal | ed
DeJesus to ascertain who picked the row Ranos testified the
grapes on the ground -appeared to be freshly picked. It had 0peen
five or six days since that row had previously been picked.

% Based upon credited testinmony of DeJesus and Ranos.
¥ Hernandez testified to a conversation wth DeJesus

about 11:00 aam Snce the crewat that tine was still in the west
hal f of the west block and since her version of the conversation
could only make sense if it occurred in the west half of the east |
block, | find her recollection of the tine to be incorrect. |
credit DeJesus' version of the conversation and the finding is
based upon that testinony.

Y Ranps testified the wonen had fini shed picking the rowj when

he made his afternoon inspection. Both wormen testified they 26 were
still picking the rowwhen Ranos came by. There -- [conti nued]
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Wien Ranos | earned who pi cked the row he took Delesus
and Hector to the row so that they coul d see why he was going to
termnate the "ladies.” Delesus called themfromthe rowin which
they were then working to tell themthey were fired because they
had destroyed grapes. DeJesus told themthey were being di smssed
because they had destroyed grapes and that the natter had been
| called totheir attention that norning and that they had been
Wrned ¥ Ranos said nothing to them Hernandez testified that
DeJesus told Ranos that ot her workers were responsible for the
thrown grapes. | credit Ranos' denial that Delesus nmade such a
statenent. The |ack of evidence of anti-union ani nus convi nces ne that
had DeJesus nade the attributed statenent, the | adies woul d
not have been termnated, notw thstanding their earlier adnonish-
nent .

4. Refusal To Rehire

_ Oh August 25, 1977, Hector Caqui as spoke to Chris Beagl e
about getting work. Wen Beagle told himthere was work, Hector
asked whether he would hire the sisters. Beagl e asked whet her they
were the persons fired by Ranos. Wien he | earned they were, he
told Hector there was work for himbut not for thembecause they
had been fired. Sunny S ope has a policy of not rehiring any I
peopl e who have been term nat ed.

Enpl oyer Ani nus

h Septenber 7, 1977, Jose Rvera, the putative spouse
of Hernandez, asked Ranos whether he could hire the S sters and
Hector. A this tinme Ranbs was a supervisor for Marco Zani novi ch
and R vera was working a checker for the sanme conpany. Rvera |
testified that Ranmps sai d no because they were Lhi on nenbers and
spoke about the Uhion.

Ranos testified that R vera asked about work for his wfe
at Sunny S ope and that his response was probably, but that he
woul d have to talk to the boss. No one el se was present during the
course of this conversation.

6. Uhion Activity

In April or May, 1976, Maria Socorro Hernandez distri-
buted a UFWl eafl et at the hone of Pedro Ranos. She knocked on the
door and Ms. Ranos cane outside to speak to her. Ranbs was sitting
i nsi de the house watching TV. He turned and saw Hernandez as his

Ylcontinued]--is no dispute that there were grapes on
the ground. It is unnecessary to resolve this conflict. The tes-
tinony of DeJesus is consistent wth that of Ranos.

WQredited testinony of Junior Delesus.

-6 -
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wife cane to the door. Hernandez did not speak to Ranos, nor did she know

whet her he ever sawthe |leafl et. Hernandez net Ranos
when she worked for himat Roberts Farns in 1973 or 1974.

Hernandez's initial enpl oynent at Sunny S ope was from
Sept enber, 1976, until Cctober 29, 1976. She was agai n enpl oyed
in April, 1977.

O one occasion in My, 1977, during the course of the
work day, Hernandez told her fellow fenal e workers that they shoul d
bring in the Lhion and have an el ecti on because Ranmos di d not gi ve
themrestroons. Evel yn Vel asquez, another worker present, said the
entire group shoul d get together so there could be an el ection.
No supervi sor or crew boss was in the area when the di scussi on
occurred. The wonen spoke anong t hensel ves on several occasi ons
thereafter about the failure to provide bathroons.

Hernandez testified that between 1:30 and 2: 00 p.m on
the day she and her sister were di schar ged they had a brief con-
versation in the row while picking graﬁ Speaki ng | oudl y be-
cause her sister is hard of hearing, e asked about the noney
their father was to recei ve because he had been laid off at anot her
grower. Hernandez al so said that they should go to the Uhion be-
cause Ranos woul d not bring themrestroons, that he only took them
to Benevides' crew Hernandez saw Ranos on the north side of the
second row north of themand heard hi mcomng t hrough the vines
toward their row He stopped in the rownext to theirs to examne
it and then cane into their romw They finished their conversation
bef ore Ranos got to their row

Ranos testified that the sisters were working west of the
avenue when he inspected the row they had pi cked on the east side.
He | earned they had picked the row by aski ng DeJesus. Hector
Caqui as testified that Ranos asked h| mwho had pi cked the row
This testinony, especially that of Hector Caqui as, casts doubt on
Hernandez' s testinony. |f Ranos had seen themin the row as she
clains, there woul d have been no need for Ranos' inquiry regardi ng
who picked the row S nce the conversation between the sisters,

If it occurred, was admttedly out of the presence of Ranvs, cre-
diting Hernandez and Caqui as woul d not establish Enpl oyer know edge
of their Uhion activity. However, Hector's testinony, generally
corroborating that of Ranos regarding the latter's question about
who picked the row leads me to find that the encounter wth Ranos
descri bed by Hernandez and Caqui as did not occur.

0O SAS AN AND ANALYS S

The conpl ai nt charges Respondent w th violating §81153
(a) and (c) of the Act by discharging and refusing to rehire

Maria Socorro Hernandez and Maria Caqui as because of their support
for and activities on behal f of the UFW
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The Suprene Court set forth the National Labor Relations
Act grecedent for determning whether a discharge violates the
NLRA 88 (a) (1) in the foll ow ng terns:

Qver and again the Board has rul ed that 88(a)

(1) is violated if an enpl oyee is di scharged

for msconduct arising out of protected acti -

vity, despite the enpl oyer's good faith, when

It is shown that the msconduct never occurr ed.
[Cases cited.] In sum 88 (a) (1) is violated if it
I's shown that the di scharged enpl oKee was at the tine
engaged in a protected activity, that the enpl oyer
knew it was such, that the basis of the discharge was
an al |l eged act of misconduct in the course of that
activity, and that the enpl oyee was not, in fact,
guilty of that msconduct. *

This precedent is aﬁpr opriately followed in the present case to
det erm ne whet her the di scharges viol ated 81153 (a) of the Act.

To prove a viol ation of §1153 gc) of the Act, the General
(ounsel nust prove by a preponderance of the evidence each of the

followng el enents of the offense: (1) the existence of anti-union
ani nus; ?2)_ Enpl oyer know edge that Caqui as and Hernandez were en-
gaged in union activities; and (3) that Respondent's di scharge and
refusal to rehire themwere discrimnatorily notivated, i.e., noti-
vated by a desire to di scourage UFWnenbershi p. ¥

Prelimnarily it nust be noted-that the only violations
of the statute alleged in the conplaint are those involving the
two al |l eged discrimnates. No independent violations of §1153(a)
are alleged; thus, the record contans no evidence extrinsic to
the events of the discharge to assist in draw\r)‘% i nferences of
Enpl oyer notive in effecting the discharges. en consi der ati ons
are evenly bal anced in determning whether a termnation was dis-
crimnatory or for a lawul reason, the National Labor Rel ations
Board and the courts | ook to the enpl oyer's other conduct nanifest-
ing an anti-union attitude in reaching a decision on the propriety
of the questioned di scharge. Wen enpl oyer hostility independent
of the discharge is present, it has often been the determnant in
concluding that a discharge violated the |aw The absence herein
of any evidence of Respondent's hostility toward the UFWnust be
consi dered i n assessi ng the bona fides of the Respondent’'s conten-
tion that the discharges were for cause and that the refusal of

2 labor Board v. Burnup and Sns, Inc., 379 US 21, 23
(1964) .

¥ John Van Wngerden, et al, 3 ALRB Nb. 80, p. 27
(1977) .

]
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rehire was indeed due to its policy of not rehiring enpl oyees who
had been di scharged. ¥

1. The 81153 (c) Mol ation

In seeking to establish enpl oyer know edge of the Uhi on
activities of Hernandez and Caqui as, the General Counsel presented
evidence that Hernandez distributed a UAWIl eafl et at Ranmps' house
in 1976, that she said in a conversation wth other workers that
they shoul d get a uni on because Ranos woul d not give themtoilets;
and that she had a conversation wth her sister about their
father's back pay award and about restroons. Wth respect to
Caqui as, the General (ounsel's theory is that she was fired be-
cause of her sister's activities.

The leafl et distribution was obviously Whion activity,
and the evi dence supports the conclusion of Ranos' know edge of
the activity. There is no other direct evidence of enpl oyer know
| edge of Hernandez's union activities. |n the absence of evidence
mani festing a pattern of hostility toward the UAW the |leaflet in-
cident occurring nore than a year before her discharge is too re-
mte to warrant an inference that her di scharge was di scri mna-
torily notivated, particul arly when one considers that Hernandez
was tw ce hired by Respondent subsequent to the |eafl et distribu-
tion. The total absence of evidence of hostility toward the UFW
or of the UPVg interest in organi zing Respondent’' s enpl oyees est a-
bl i shes an environnent in which inferences of illicit conduct
cannot readily be drawn.

The General Qounsel, recognizing that enpl oyer know edge
of the two conversations was not proved by direct evidence, urges
that the "small plant" doctrine be applied as the basis for esta-
bl i shi ng know edge.

_ In S Kuramura, Inc., 3 ALRB No. 49 (1977), the Board
recogni zed the appropriateness of the "small plant” doctrine to
prove enpl oyer know edge, stating:

Respondent enpl oyed a rel atively snall nunber
of enpl oyees, a third of which were related to
owners of the nursery. Ms. Kuramura was in
daily contact wth the enpl oyees, was con-
stantly supervising themin confined quarters,
and coul d hear everything that was said in the
greenhouse where they worked. [The discrim-
nat ee] engaged in many of his union activities
on respondent’'s premises and [his w fe]

¥ Val encia Service ., 103 NLRB 1190 (1953) .
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parti ci ﬁat ed in discussions wth other enpl oyees
:ilzoijt the union. [Sip pinion, p,

_ Beyond the fact that Respondent herein enpl oyed a rel a-
tively snmall nunber of enployees, the facts distingul sh Kuranura.
Moreover, unlike the present case, there was substantial indepen-
dent 81153 (a) conduct in Kuramura. The record here does not sup-
port the application of the snall plant doctrine for the purpose
of establishing enpl oyer know edge of the activities of Hernandez.

Havi ng deci ded that the evidence does not support the
i nference that Respondent knew of Hernandez's union activities, it
S unnecessar% to examne the validity of the business reason
offered for the discharge. It is the burden of the General Counsel
to establish anillicit notive. NL.RB v. Kaue, ' 523 F. 2d 410,
414 (9th dr. 1975). However, the failure of Hernandez and Caqui as
to heed the warnings and followthe instructions they recei ved
earlier inthe day certainly establishes a plausibl e reason for
their termnations as well as the refusal to rehire them | shall
recormend di smssal of the 81153 (c) all egati ons.

2. The 81153 (a) Miolation ¥

The stated reason for the di scharges was the throw ng of
good grapes on the ground after having been tw ce warned that sane
ay not to engage in such practice. In terns of the Burnup & S ns
anal ysi s, Hernandez's and Caqui as' -discharges were not for m scon-
duct arising cut of protected activity. The wasting of good grapes

did not arise out of the conversation which the two | adi es were
havi ng i mmedi ately preceding their di scharge. Mreover, even if
one assunes that Caqui as and Hernandez were engaged i n protected
activity when engaged in the brief conversation i nmedi ately preced-
ing their discharge, the General (ounsel has failed to prove by a
pr eponder ance of the evidence that Ranos heard the conversation
and thus coul d have known the | adi es were engaged in protected
activity.

FAnally, the General Gounsel has failed to prove that the
all eged discrimnates were not guil tK_ of throw ng good grapes on
the ground. Ranos testified it was his customto I nspect each crew
several tines during the course of a day. Hs testinony that he
i nspected the Minoz crew tw ce and the Benevi des crew once duri nﬂ
the course of the morning was not rebutted. Hs testinony that he
I nspect ed the DeJesus crew tw ce during the norni ng was

15/ The General Qounsel 's brief nakes no argunent in
support of its allegation of an 81153 (a) violation. Snce it is

not clear whether abandonnent of this position was intended, |
have explicated ny reasons for recomrmendi ng di smssal of the

81153 (a) all egati ons.
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contradicted only by the ladies' testinmony that they did not see
himprior to the crew novenent at 11:30. Nb evi dence was present ed
to expl ain why Ranos woul d not have followed his custonary pattern
on the 19th. There is no basis for concluding that Ranmos did not
nake his custormary inspections. | find he did so. | do not credit
the testinony of Hernandez and Caquias that they .did not speak to
Ranos that norning. Their denials are unpersuasive in the face of
Ranos testinony regardi ng what he di scovered on the occasi on of
each inspection. If his testinony were given in a context in which
he and ot her supervisors of the Respondent had been engaged in a
programof interfering wth, restrani ng or coercing enpl oyees in
the exercise of 81152 rights, there mght be sone reason to take
his testinony wth a grain of salt, but such is not the case. Not
only is the record devoi d of such independent 81153 (a) activity,

it I's devoid of any evidence there was any union activity or orga-
ni zati onal canpai gn operative at the tine of the discharges. ¥

For the reasons set forth, | conclude the General Counsel
has not proved a violation of 81153 (a) wth respect to the dis-
charges. Having reached this conclusion, it follows that the re-
fusal to rehire Caquias or Hernandez did not violate that section.
Beagl €' s testinony that Respondent has a policy of not rehiring
persons di scharged for cause was uncontroverted . Snce it does not
appear fromthe record whether there was ever anK previous need to
i npl enent the policy, Beagle's testinony, were there a pattern of
union hostility by Respondent, mght be suspect; but thl s record
does not warrant such suspicions. ¥

QONCLUSI ON

_For the reasons set forth above, | shall recommend t hat
the conplaint be dismssed inits entirety.

Dated: June 5, 1978.

AR ALTURAL LABCR RELATI ONS BOARD

Robert LeProhn
Admnistrati ve Law Gficer

% The absence of any organi zati onal canpai gn per haps
expl ai ns the" absence of any independent 81153 (a) conduct.

Y Ranos testified that Caqui as and Hernandez were the
first persons ever fired by Respondent for poor work. It is not
apparent fromthe record how | ong Ranos has worked for Respon-
dent .
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